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No. 14,799 


In the 


United States Court of Appeals 


For the Ninth Circuit 


GEORGE PEOPLEs, 


Appellant, 
vs. 
SOUTHERN PaciFic COMPANY, 
a corporation, 
Appellee. 


Brief for Appellee 


APPELLEE'S STATEMENT OF THE CASE 


This action was brought to recover damages for an alleged 
wrongful discharge of appellant, a traimman (brakeman) 
employed by appellee under a collective bargaining agree- 
ment. On March 7, 1955, a Pre-Trial Order was signed and 
filed (R. 4-37), showing without dispute the following: (1) 
appellant’s employment was governed by the collective bar- 
gaining agreement between appellee and the Brotherhood 
of Railroad Trainmen, dated December 16, 1939, (herein- 
after generally referred to as “the Agreement”) (R. 5-15, 
39, 43, 44) ; (2) appellant was absent froin work from August 
29 until November 24, 1952, when he was dismissed from the 
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service of appellee for violation of company rules prohibit- 
ing absence from duty without proper authority (R. 17, 18, 
42); (3) Article 58 of the agreement entitled “Limitation 
in Presenting Grievances” prescribes the steps which must 
be taken, and the time limitations governing each step, if 
the emplovee desires to challenge any action taken by the 
emplover (appellee) with respect to his employment (R. 
13-15, 42); (4) in accordance with the requirements of 
Article 58(c), Item 2, (R. 18) and within the prescribed 90- 
day period next followmg November 24, 1952, appellant, 
through his union representative (R. 40; appellant’s brief, 
page 10), on January 10, 1953, filed a written grievance with 
Superintendent L. P. Hopkins, contending that the dismissal 
was improper; (R. 19, 40, 43); (5) by letter of January 12, 
1953, Superintendent Hopkins replied to the said letter of 
January 10, 1953, declining the grievance claim of appellant 
(R. 20, 40, 43) as provided in Article 58(¢c) Item 3 (R. 13); 
(6) Article 58, Section (c), Item 3, of the agreement pro- 
vides that where a grievance claim has been declined by the 
Superintendent, the employee or his representative must 
within 90 days after the date of said decision give written 
advice to the Superintendent of his intention to appeal to 
a higher officer. This section continues: “Jf such notice of 
appeal in writing 1s not given the Superintendent within 
the required 90-day limit, the claim will be deemed to have 
been abandoned.” (emphasis supplied) (R. 18, 39, 48); (7) 
no such written notice of appeal was given the Superintend- 
ent within the required 90-day period or at any time at all 
(R. 39, 43-44). 

On the basis of the foregoing unchallenged facts appellee’s 
Motion for Summary Judgment was granted. (R. 38-40) 
Findings of Fact, Conclusions of Law and Judgment in 
favor of appellee were made and entered by the court (R. 
41-46). 
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A coneurrent Motion for Summary Judginent filed by 
appellant was denied by the court (R. 38). That Motion was 
based upon the contention that because appellee allegedly 
disnnssed appellant improperly and in violation of agree- 
ment provisions relating to investigation, he was exeused 
from complying with the conditions set forth in Article 58 
of the agreement (R. 27-28; appellant’s brief, pages 46-48). 
However, Article 58 provides the sole, specific method in 
which any grievance or claim, whether or not related to 
alleged wrongful dismissal, must be processed (R. 13, 42-44). 

In this state of the case the essential question now before 
this Court is whether the District Court erred in granting 
summary judgment on the basis of the record setting forth 
the above agreed facts. More specifically the questions 
presented by this appeal are as follows: 

1. May an employee maintain an action at law 
against his employer, for alleged unlawful discharge in 
violation of a collective agreement, when it affirmatively 
appears that he has not complied nor attempted to com- 
ply with the express provisions of that agreement? 

2. When the pertinent provisions of the agreement 
are clear and unambiguous, and there being no dispute 
as to any other material fact, did the lower court err 
in rendering a summary judgment? 

3. Must an employee claiming unlawful discharge, 
in violation of the provisions of a collective bargaining 
agreement, comply with the procedural steps set forth 
in that agreement before he may bring either an action 
in court, or other proceedings of an administrative 
character, predicated upon his claim? 

4+. Where the undisputed facts show that appellant 
and his union representative were capable of filing the 
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required notice of appeal within the 90-day period and 
no facts are alleged to the contrary, is appellant ex- 
cused from comphance with the contractual provisions 
which are, by their terms, conditions precedent to the 
bringing of a lawsuit? 

5. Is the very discharge which is made the basis of 
the alleged grievance claim to be considered an excuse 
for the failure of appellant to handle such claim aecord- 
ing to the clear provisions of the agreement? 


SUMMARY OF ARGUMENT 
A. The District Court did not err in holding that 
appellant’s suit was wholly barred by reason of 
his failure to comply with the provisions of Article 
58(c), Item 3, of the agreement relied on. 


The unchallenged facts show that appellant, in 
undertaking to proceed with his action, failed to 
comply with the essential conditions precedent to 
the assertion of the claim and the maintenance of 
the action. 

B. Appellant has not referred to any facts which 
would excuse him from compliance with the ex- 
pressed provisions of Article 58. Instead he af- 
firmatively waived any such contention by filing 
his grievance claim as provided in that article 
before he abandoned the balance of the require- 
ments. 


Under Article 58, Section (c), [tem 3, appellant 
was simply required to file a written notice of 
appeal with the Superintendent. No reason is 
shown which would exeuse him from filing such 
notice. 


3) 
C. Summary judgment rs the proper method of dis- 
posing of this case where there is no genume issue 
as to any matertal facts. 


ARGUMENT 


A. The District Court did not err in holding that appellant's suit 
was wholly barred by reason of his failure to comply with the 
provisicns of Articie 58(c), Item 3, of the agreement relied on. 
The unchallenged facts show that appellant, in under- 
taking to proceed with his action, failed to comply with 
the essential conditions precedent to the assertion of 
the claim and the maintenance of the action. 


As disclosed by the Pre-Trial Order (R. 4-37) and by 
appellant in his brief (at page 2), this is an action to recover 
damages for alleged wrongful discharge, claimed to have 
been in violation of the collective bargaining agreement 
between appellee and its emplovees represented by the 
Brotherhood of Railroad Trainmen. 

The facts stipulated in the Pre-Trial Order show beyond 
any question that (1) appellant was absent from work from 
August 29, 1952, until the date of his termination on Novem- 
ber 24, 1952 (R. 17); (2) on November 6, 1952, appellee 
directed a letter to appellant, notifying him to appear on 
November 18, 1952, for investigation in view of the fact 
that company records indicated his absence from duty with- 
out authority commencing August 29, 1952 (the letter ad- 
dressed to appellant was returned unclaimed) (R. 17); (3) 
a formal investigation was held as scheduled on November 
18, 1952 (an accurate transcript of this investigation was 
made) (R. 17-18); (+) based upon the evidence developed 
in the said investigation, on November 24, 1952, plaintiff’s 
service was terminated; he was so advised by United States 
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registered mail (the letter addressed to appellant was 
returned unclaimed) (R. 18); (5) on January 10, 1953, Mr. 
M. S. Felter, Secretary, Local 113, United Railroad Operat- 
ing Crafts, plaintiff’s authorized representative (appellant’s 
brief, p. 10), filed a grievance with Superimtendent L. P. 
Hopkins, seeking reinstatement with seniority unimpaired, 
and setting forth the facets on the basis of which he con- 
tended the company should reverse its position (R. 19-20) ; 
(6) by letter of January 12, 1953, Superintendent L. P. 
Hopkins replied to Mr. M.S. Felter’s above letter, declining 
the said grievance claim (R. 20); (7) thereafter no notice of 
intention to appeal to a higher officer (referring to the As- 
sistant General Manager of appellee, the lighest officer 
designated to handle grievances on appeal) was given to the 
Superintendent in writing within 90 days next following the 
said Superintendent’s declination on January 12, 1953, or at 
all; certain correspondence (R. 20-22) passed between Mr. 
Felter and Superintendent Hopkins from March 9 to Mareh 
19, 1953; this correspondence related to an attempt to ar- 
range a conference: Mr. Felter did not show up at the 
appointed time; and on March 19, 1953, he wrote: “I wish 
to thank von for vour consideration in trving to arrange an 
appointment, however, I find there is some more information 
which must be available before we could diseuss the matter 
further. If this should appear advisable I will again contact 
you for an appointment.” (R. 22); (S) no further corre- 
spondence passed between the parties to this action until 
approximately seven and a half months after January 12, 
1953 (R. 2); (9) and although Article 58, Item 3, provides 
that unless within 90 days from the date of the Superinten- 
dent’s declination of the grievance claim (2.e., on January 
12, 1953) the employee, or his representative, gives written 
notification to the Superintendent of his intention to appeal 


7 
to a higher officer “the claim will be deemed to have been 
abandoned” (R. 13), neither the appellant nor his repre- 
sentative filed such notice within the 90-day period, or at 
any other tine. There was thus a clear failure on the part of 
appellant to comply with the expressed terms of the contract 
upon which he relies. 

Except where there is a contract limiting its common-law 
rights, a railroad employer, like any other, may discharge 
or discipline an emplovee at will. Virginian Ry. v. Federa- 
moneica’), 300 U.S. 515, 559; Texas &@ N. O. BR. Co. v. Ry. 
Ces (1930), 281 U.S. 548; St. Lows B. d M. Ry. Cov v. 
ee (1928), 5 S.W.2d $56, cert. den. 279 U.S. 852. The 
Railway Labor Act does not abrogate an emplover’s right 
to hire or discharge employees, nor create any right of 
continued employment. Texas & N. O. R. Co. v. Ry. Clerks, 
supra; Thomas v. New York Chicago & St. Louis R. Co. 
(C.A. 6, 1950), 185 F.2d 614. Appellant’s rights are, of 
course, measured by the collective bargaining agreement 
since his employment cannot be on anv other terms. J. J. 
Case Co. v. Labor Board (1944), 321 U.S. 332, 334-336; 
Telegraphers v. Ry. Express Agency (1944), 321 U.S. 342, 
046. In this action appellant is bound by all of the terms of 
the agreement duly entered into by the collective bargaining 
agent of all of the emplovees of the craft of trainmen. 
Railway Labor Act, 45 U.S.C., 151 et seq. (particularly See- 
tion 152); Schlenk v. Lehigh Valley R. Co. (1947), 74 F. 
Pupp. 009,571; Kigin @ E.R.Co. v. Burley (1945), 325 U.S. 
mine fou, Hider v. New York Cent. R. Co. (C.A. 6, 1945), 152 
F.2d 361, 364; Donovan v. Travers (Mass., 1934), 188 N.E. 
wo, (07. 

The law is well settled in this Cireuit, particularly by the 
controlling decision of this Court in Barker v. Southern Pac. 
Co. (C.A. 9, 1954), 214 F.2d 918, that in these circumstances 
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appellant has no subsisting cause of action, and that if the 
essential facts are made to appear without challenge, a 
motion for summary judgment should he sustained. 

In the Barker case, the emplovee had brought suit for 
damages for alleged wrongful discharge, in violation of 
the collective bargaining agreement applicable to his em- 
ployment. Under that agreement a dismissed employee was 
required to present within ten days after dismissal a writ- 
ten request for a hearing; failing in which, as the agreement 
rule said, “the cause for action shall be deemed to have been 
abandoned”’. Summary judgment was rendered upon defend- 
ant’s motion, and an undisputed showing that timely request 
for a hearing had not been made. Upon the employee’s 
appeal, this Court said (214 F.2d, p. 919): 

«* * * The conditions required to be performed by 
appellant before he could claim breach by the other 
party were not fulfilled. Only if the company failed 
to accord to appellant the hearings provided after 
notice or by arbitrary disposal of his claim would there 
have been a breach of contract. The exhaustion of the 


steps set out in the contract were a condition precedent 
to his cause of action.” (Emphasis supplied.) 


This same Article 58, Section (ce), of the Trainmen’s 
Agreement has heen construed and applied by two United 
States District Courts in this Cirenit. In Wallace v. South- 
érm, Pac. Co. (U.S.D.C.,"N:D. Gal. 8.D., 1951), JOG Sioa 
742, the Court referred to Article 58(c) of the agreement, 
and the interpretation thereof, and the failure of the em- 
ployee plaintiff to comply with the requirements stated 
therein. In Conclusion of Law No. + the Court said (106 
F. Supp., p. 749) : 

“Compliance by plaintiff with the provisions of Arti- 
cle 58 (as modified by the Agreed-to Interpretation) of 
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the applicable collective bargaining agreement was a 
condition precedent to the assertion by him of any claim 
or grievance arising from his dismissal on January 23, 
1946, or from the proceedings leading thereto. Plaintiff 
having failed to comply with such provisions is barred 
from asserting anv such grievance, i.e., claim that he 
was discharged in violation of the terms of the col- 
lective bargaining agreement; and any and all rights 
or claims which he may have had as a result of such 
dismissal expired and ceased to exist when he failed to 
comply with such provisions. Plaintiff’s grievance was 
not presented within the time therein provided.” 


Another case, involving again Article 58 of the same agree- 
ment, was Willman v. Southern Pac. Co. (1948), U.S.D.C., 
N.D.Cal. N.D., No. 5937. In that case the Court, speaking 
through Judge Lemmon (now a member of this Court), ren- 
dered judgment for defendant, and adopted the following 
as its third conclusion of law: 

“3. Comphance by plaintiff with the provisions of 
Article 58 (as modified by the Agreed-to Interpreta- 
tion) of the applicable collective bargaining agreement 
was a condition precedent to the assertion by him of 
any rights arising from his dismissal on June 21, 1946, 
or from the proceedings leading thereto. Plaintiff 
having failed to comply with such provisions is barred 
from asserting any grievance, 1.e., claim that he was 
discharged in violation of the terms of the collective 
bargaining agreement, and any and all rights which he 
may have had as a result of such dismissal expired and 
ceased to exist when he failed to comply with such pro- 
visions. That plaintiff’s grievance was not presented 
within the time therein provided.” 


It will be noted that the Court’s conclusion in the later 
Wallace case was practically identical with the correspond- 
ing conclusion in the Willman case. 
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This failure to comply with agreement provisions was 
held to bar any recovery by a dismissed employee who had 
failed to present a grievance claim as required by the terms 
of the agreement by the United States Supreme Court in 
Transcontinental Air v. Koppal, 345 U.S. 653 (1953). The 
Court held at page 657 as follows: 


“Appellant in terms snes because of an alleged 
breach of this contract, and, to prevail, he must show 
that he has brought himself within its terms and has 
been unable to secure a satisfactory adjustment by the 
means therein expressly provided. This he has failed 
to do, and for thts reason he is unable to present his 
case in court as a justiciable controversy.” (Kmphasis 
supplied.) 


Summary judgments in favor of appellee Southern Pacific 
Company have recently been rendered by the courts in the 
following cases involving the failure of disinissed employees 
to comply with substantially the same provisions as those 
which we are considering in collective bargaining agree- 
ments relative to other crafts of employees. 

Buberl v. Southern Pac. Co. (U.S.D.C., N.D. Cal. SD- 
1950), 94 F. Supp. 11; 


[Failure to present written grievance concerning 
dismissal within the time limit provided in the 
Yardmen’s agreement] 

Lawrey v. Southern Pac. Co., U.S.D.C., Distagot 
Oregon, Civ. No. 6451 (1953) ; 
[Failure to file grievance in writing challenging 
dismissal within the time linnt provided in agree- 
ment with Railway Patrolmen] 

Poe v. Southern Pac. Co., U.S.D.C., Nevada No. 1105 
@iS5o)- 


a 
[Failure to file grievance in writing challenging 
dismissal within the time limit provided in agree- 
ment with Locomotive Hngineers ] 


Darton v. Southern Pac. Co., U.S.D.C., Dist. of Ore- 
gon, Civ. No. 6693 (1954) ; 
[Failure to file grievance in writing concerning dis- 
inissal within the time limit provided in agreement 
with Mechanical Crafts] 


Candia v. Southern Pac. Co., Dist. Court of the State 
of Utah, Second Jud. Dist., in and for the County 
of Weber, Case No. 28,2038, Dept. No. 2 (1954) ; 


[Failure to file grievance in writing challenging 
dismissal within the tine limit provided in agree- 
ment with Mechanical Crafts | 


In Buberl v. Southern Pac. Co., supra, defendant’s Motion 
for Summary Judgment was granted for two reasons, one 
of which was stated by the Court as follows (94 F.Supp., p. 
Ze 

“Judgment must also be for the defendant for 
another reason. The collective bargaining agreement, 
and the agreed interpretations thereof, which governed 
plaintiff’s employment, require employees who are dis- 
satisfied with the decision of their Superintendent on 
any claim respecting employment to notify him of their 
mtention to appeal to the General Manager or his 
representative. This plaintiff failed to do.” (imphasis 
supplied.) 


In the Lawrey case, the District Court for Oregon said: 
“Plaintiff may not assert any rights under the con- 
tract between defendant and the Railway Patrolmen’s 
Union when plaintiff has not complied with the time 
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limitation set forth in the grievance procedure of the 
contract.” 


In the Poe case, the District Court for Nevada entered 
summary judgment for the defendant, making findings as 


follows: 


“7, No grievance or claim asserting that plaintiff's 


dismissal was improper, or in violation of the agree- 
ment aforesaid, or that plaintiff was not at fault in 
respect to said violations of rules and instructions, was 
filed by plaintiff in writing within the sixty days next 
following December 17, 1951, or at any other time, at 
all, as required by Article 25, Section 4(a) of the apph- 
cable agreement. Specific compliance with the succes- 
sive steps set out in the agreement is an essential con- 
dition precedent to the prosecution of plaintiff’s cause 
of action. 


* ¥ ¥* * * * *% 


10. Plaintiff failed to institute any proceedings 
at all before the National Railroad Adjustment Board 
relating to or including the claim of agreement vio- 
lation upon which this action is predicated. Plaintiff 
likewise failed to institute any action or proceeding 
based upon said claim of agreement violation, in any 
court or tribunal having jurisdiction, within six months 
next following either December 17, 1951, or December 
5, 1952, or February 10, 1953, or at all until the filing 
of this action on August 25, 1953. Said claim, or any 
action based thereon, is and are wholly barred by virtue 
of the provisions of Article 25, Section 4(c) of said 
agreement.” 


Numerous other decisions on all fours with the instant 
ease have been rendered by the courts holding that the 
causes of action were barred because of the failure of plain- 
tiffs to comply with the expressed requirements of collective 
bargaining agreements. 
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Atlantic Coast Line R. Co. v. Pope (C.C.A. 4, 1941), 
mer TeQd 39% 

Dawns vo. Caiorm Pacificehiwdkes Co. (U.S.C. Diste of 
Nebraska, Omaha Div., Civ. No. 86-50-1952, 21 CCH 
Labor Cases, parag. 66,834) ; 

Baylor v. Southern Pac. Co. (U.S.D.C. N.D. Cal. SD- 
OSSeN owsiliGl2QeCiv.) ; 

Dumurie v. Southern Pac. Co. (U.S.D.C. N.D. Cal. 
SD-1953, No. 30483-Civ.) ; 

Umied Re Workers v. Ay T.€%S. F. Ry. (0.8.D.C. 
fil.-1950), 89 F. Supp. 666; 

Youmans v. Charleston @ W.C. Ry. Co. (1935), 175 
er Car 99 a7SiSalh oil 

McGlohw v. Gulf & S. 1. R.R. (1937), 179 Miss. 396, 
174 So. 250; 

Division of Labor Law Enforcement, Dept. of Indus- 
trial Relations, State of Califorma v. P.E. Ry. Co. 
(1952), Superior Court of California, Appellate 
Wen, LAY County, NorCivT A-7962 5 22°C'C. Mis Lab. 
Cases, Parag. 67,244; 

Crow v. Southern Ry. Co. (1942), 66 G.A. 608, 18 S.E. 
2d 690; 

Hornsby v. Southern Ry. Co. (1944), 70 Ga. A. 467, 
28 S.E. 2d 542. 


Appellant contends at page 20 of his brief that under 
Oregon law appellant was not required to exhaust the pro- 
cedures provided in Article 58 of the agreement. He asserts 
that there is no Oregon decision on the issue in question and 
attempts to distinguish Beck v. General Insurance Company 
(1933), 141 Ore. 446, 18 P.2d 579 on the ground that it 
involved an enforceable time limitation in an insurance con- 
tract instead of a collective bargaining agreement. He also 
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asserts that the condition was one of a different character 
than that in Article 58, which is assertedly not made a con- 
dition to maintaining a civil action and in any event is an 
“arrangement for arbitration” which was unenforceable 
under Oregon law. 

We submit that the Oregon law specifically requires a 
party seeking to recover upon a contract to show that he has 
complied with the conditions required of him to be per- 
formed. Thus contractual terms such as Article 58, Section 
(c), have been upheld restricting the time and manner in 
which one can enforce his rights under the contract in the 
absence of any proof that the provisions are arbitrary and 
unreasonable. Beck v. General Insurance Company, supra; 
Egan v. Oakland Insurance Company (1895), 290 Ore. 403, 
42 Pac. 990; Ausplund v. Aetna Indemnity Co. (1905), 47 
Ore. 10, 81 Pac. 577, 82 Pac. 12. In the Ausplund case the 
Court said in 81 Pac. 577, at page 581: 

“The parties to a contract may stipulate that an action 
for breach of an agreement must be brought within a 
certain period, and, if such limitation is reasonable, it 
will be upheld.” 


On the facts of this case the provisions of Article 58 are not 
unreasonable, and appellant does not contend otherwise. 
Furthermore, the Oregon law has been thus interpreted and 
applied by the United States District Court in two decisions 
to which we have already referred. In Lawrey v. Southern 
Pac. Co., (U.S.D.C., Dist. of Ore., Civ. No. 6451- Simi aaae 
1953), and Barton v. Southern Pac. Co., (U.5.D.C, Distiar 
Ore., Civil No. 6693-Feb. 9, 1954), the Court granted sum- 
mary judgments in favor of the defendants on the basis that 
the plaintiffs had failed to exhaust the grievance procedure 
and time limitations contained in the agreements between 
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Southern Pacific Company and its Railway Patrolmen and 
System Federation No. 114, respectively (R. 38-40). 

Nor is there merit to appellant’s suggestion that Article 
o8 does not create a condition to the maintenance of a civil 
action, intimating that these conditions apply solely to any 
recourse to the National Railroad Adjustment Board. Arti- 
ele 57 is entitled “Discipline-Investigations” and its contents 
refer to disciplinary action, including dismissal. Article 58, 
“Limitation in Presenting Grievances”, provides a specific 
detailed procedure for the presentation and handling of 
grievances arising out of any alleged failure of appellee to 
eomply with Article 57. Article 58, Section (c), Item 4, 
states: “The above time limitations embodied in Items 2 and 
8 shall also apply to disciplinary cases.” (IHmphasis sup- 
plied.) Referring to the undisputed factual situation in 
this ease (i.e., failure of appellant to advise the Super- 
intendent in writing of his intention to appeal to higher 
officer from the Superintendent’s declination of his griev- 
ance claim on January 12, 1953): “Jf such notice of appeal 
in writing 1s not given the Superintendent within the 
required 90-day limit, the claim will be deemed to have been 
abandoned.” (Kmphasis supplied.) These provisions un- 
equivocally set forth conditions precedent to any claim by 
an employee that he was improperly dismissed. A.L.I. 
Restatement of the Law of Contracts, See. 259, Illus. 1. The 
question of construction of all written instruments is for 
the court. Hamilton v. Liverpool, London & Globe Ins. Co. 
prse0), 136 U.S. 242, 255; Hughes v. Dundee Mig. Co. 
(1891), 140 U.S. 98, 104; Insurance Co. v. Glidden (1931), 
284 U.S. 151, 157; 7X Wigmore on Evidence (3rd Ed.) 552, 
parag. 2556; A.L.I. Restatement of the Law of Contracts, 
Sec. 235(e). The District Court in this case correctly con- 
strued the agreement according to its expressed terms (R. 
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38-40). The conditions set forth in Article 58 are substan- 
tially the same as those in Transcontinental & Western Air 
v. Koppal (1953), 345 U.S. 653, where the Supreme Court 
said at page 659: 
“Tt included provisions that no employee in respond- 
ent’s status shall be discharged— 

‘without a fair hearing before a designated repre- 
sentative of the Company other than the one bring- 
ing complaint against the employee * * * At a rea- 
sonable time prior to the hearing, such employee and 
his duly authorized representative will be apprised, 
in writing, of the precise charge and given a reason- 
able opportunity to secure the presence of necessary 
witnesses. * * * A written decision will be issued 
within five (5) work days after the close of such 
hearing. If the decision is not satisfactory, then 
appeal may be made in accordance with the proee- 
dure prescribed in Step 3.’ 


Step 3 provided for an appeal to the chief operating 
officer of the company. Notice of intent to appeal must 
be in writing and made within ten work days after the 
above-mentioned decision which is part of Step 2. If the 
decision in Step 3 is not satisfactory to the union, the 
matter then may be referred by the system general 
chairman, acting for the union, to the system board of 
adjustment, or, by mutual agreement, to arbitration.” 
(Emphasis supplied.) 


The conditions referred to above are also like those in the 
cases involving collective bargaining agreements which we 
have cited heretofore, and particularly the Barker case, 
supra, in which this Court said at page 919 (214 F.2d 919): 
“The conditions required to be performed by appellant 
before he could claim breach by the other party were not 
fulfilled * * *. The exhaustion of the steps set out in the 
contract were a condition precedent to his cause of action.” 
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The Barker case likewise held at page 919 with regard to 
such grievance procedure: “It is our view that the filing of 
a request (under the contract) for a hearing, is intended to 
be a condition precedent to both procedures above referred 
to.” (Applheation either to the National Railroad Adjust- 
ment Board or to the courts.) This view is clearly in accord 
with the holding in the Noppal case, supra. Finally, the 
difference between the procedure relating to the handling of 
grievance claims and arbitration is self-evident. The latter 
contemplates an agreement to submit a matter to the judg- 
ment of a designated third party or neutral for final deter- 
mination. 6 Williston, Contracts (Rev. Ed. 1938), par. 1918. 
Arbitration has been criticized in some states as ousting the 
courts of their jurisdiction and restricting the parties from 
enforcing their rights under the contract by the usual legal 
proceedings in the ordinary tribunals. See Rueda v. Union 
igewie, Cos (1946), 180 Ore. 133, 175 P.2d 778. The con- 
tractual grievance procedure, in this case is simply a con- 
dition precedent to any recovery upon this contraet, whether 
in proceedings which may ultimately be brought by the 
parties before the National Railroad Adjustment Board or 
in court. The required procedure is in no way similar to 
arbitration. 

Appellant cites certain decisions which are said to hold 
that a discharged railroad emplovee may sue for damages 
for breach of his employment contract without having 
exhausted the grievance procedures provided therein. We 
have already referred to the recent Supreme Court decision 
in Transcontinental € Western Air v. Koppal, 345 U.S. 653 
@io5)hand Barker v. Southern Pac. Co. (1954), 214 F.2d 
918, which hold that the administrative remedies in a rail- 
road collective bargaining agreement inust be exhausted 
before a dismissed employee may bring a justiciable claim 
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in court. The Koppal case affirmed the order of the District 
Court dismissing the complaint, while the Barker case 
affirmed a suinmmary judgment in favor of the carrier- 
appellee and indicated that the question of exhaustion of 
administrative remedies may not be involved where the 
contractual condition precedent is unequivocally set forth. 
The contract in the Barker case provided in part, “* * *, 
otherwise the right to a hearing shall cease and the cause 
for action shall be deemed to have been abandoned.” (214 
F.2d 919). Similarly the contract in the case at bar reads, 
“Tf such notice of appeal in writing is not given the Super- 
intendent within the required 90-day limit, the claim will be 
deemed to have been abandoned.” (R. 18). By way of com- 
parison it is interesting to note that the language in the 
agreement which the Supreme Court held to be a mandatory 
administrative procedure in the Koppal case, supra, reads, 
“Tf the decision is not satisfactory, then appeal may be 
made in accordance with the procedure prescribed in Step 
3.” (Emphasis supplied.) (3845 U.S. 659) This language, 
which also appears in the opinion of the Court of Appeals 
(199 F.2d 122), was interpreted by the court as being condi- 
tional to the assertion of a justiciable claim in court. It was 
recognized that only after the emplovee had complied with 
these requirements could he effectively elect to assert a 
claim against the carrier for wrongful discharge (1.e., claim 
that he had been discharged in violation or breach of some 
provision of the contract), either seeking the remedy of 
reinstatement and pay for time lost before the National 
Railroad Adjustment Board or disavowing his employment 
relationship and seeking to recover damages in court for 
the same alleged breach of contract. Clearly the distinction 
in available remedies does not import a distinction in the 
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creation, limitation or accrual of the right upon which they 
are based. Barker v. Southern Pac. Co., supra. 

The cases cited by appellant at pages 32 and 35 of his 
brief are not applicable to the instant case. As poimted out 
in the Noppal ease, supra (345 U.S. at page 661), the courts 
of Texas and Mississippi do not appear to apply the doctrine 
of exhaustion of administrative remedies which, as we have 
shown heretofore, is the generally applied rule. Nor do the 
decisions of those courts reach the question of expressed 
eontractual conditions which are discussed in the Barker 
ease, supra, and which are present in the instant case. Thus 
Dufour v. Continental Southern Lines, Inc. (Miss. 1953), 68 
So.2d 489, and Thompson, Trustee, St. Louis, Brownsville 
© memco Ry. Co. v. Moore (C.A. 5, 1955), 223 F.2d 9i, are 
not applicable here. The other cases cited by appellant were 
all decided prior to the Supreme Court’s decision in the 
Koppal case (July 1, 1953). Condol v. B. d O. R. Co. (C.A.- 
Wee ia2), 199 F.2d 400, and Gould v. L. dé 0. R. Co., 203 
F.2d 238 (C.A. 5, 1953), were decided solely on the point 
that each action was barred by the applicable statute of 
limitations. 


B. Appeliant has not referred to any facts which would excuse him 
from compliance with the expressed srovisions of Article 58. 
Instead, he affirmatively waived any such contentien by filing 
his grievance claim as provided in that erticle before he aban- 
doned the balance of the requirements. 


Under Article 58, Section (ce), Item 3, appellant was 
simply required to file a written notice of appeal with 
the superintendent. No reason is shown which would 
excuse him from filing such notice. 


The saine provisions of Article 58, Section (c), of the 
agreement here involved (which governs the employment of 
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trainmen by appellee throughout its system) have been con- 
strued by the courts as conditions precedent to the assertion 
of any claim for wrongful discharge based upon the agree- 
ment. Wallace v. Southern Pac. Company and Willman v. 
Southern Pac. Company, both supra. Appellant asserts that 
he returned from his absence and reported for work on or 
about December 1, 1952 (R. 32), and learned that he had 
been removed from service (appellant’s brief, page 8). 
Thereafter, as provided in Article 58, Section (c), Item 2, 
acting through his union representative, on January 10, 
1953, he filed a written grievance claim with Superintendent 
L. P. Hopkins (R. 19, 40, 43). By letter of January 12, 1953, 
to appellant’s representative, Superintendent Hopkins 
declined the said grievance claim (R. 20, 40, 48). At no time 
following this declination by the Superintendent did appel- 
lant carry out the next successive requirement of Artiele 58, 
Section (ec), Item 3, that he must advise the Superintendent 
in writing of his intention to appeal to a higher officer. The 
agreement states that such failure shall result in abandon- 
ment of the claim (R. 18). 

The specific provision in Article 58 which provides suc- 
cessive steps for handling of a grievance or claim (i.e., the 
contention that the agreement was improperly applied with 
respect to the employee), including the time limitation within 
which appeal to a higher company officer must be made, has 
two important purposes: (1) that the higher company officer 
should be given the opportunity to review the matter and 
correct any errors which may have been made at a lower 
level; and (2) to protect the parties to the agreement from 
the assertion of stale and vexatious grievances and claims. 

Appellant’s brief, at pp. 36, et seq., makes the contention 
that he did not receive notice of investigation, which was 
held on November 18, 1952, or of his dismissal within thirty 
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days after November 24, 1952, its effective date. This is said 
to constitute a breach of contract on the part of appellee and 
an excuse for the failure of appellant to follow the terms of 
Article 58. It is thus contended, on the one hand, that appel- 
lee breached the contract by failure to follow its terms in 
notifying, investigating and disinissing appellant, but, on 
the other hand, that the agreed means of reviewing and 
rectifying such erroneous action is not applicable. Clearly 
such a proposition is not consonant with a reasonable inter- 
pretation of the agreement. It is important to note that 
appellant has pointed to no fact of any nature which would 
excuse him from simply writing a letter to the Superintend- 
ent or notifying him of his intention to appeal if he was in 
fact dissatisfied with the Superintendent’s action. Instead, 
appellant admits that as early as December 1, 1952, he 
appeared at appellee’s office at Roseburg, Oregon, and was 
personally advised that he had been removed from service 
(R. 32). Thereafter, through Mr. M. S. Felter, his union 
representative (appellant’s brief, p. 10), he recognized the 
applicability of the steps provided in Article 58 when he 
presented his alleged grievance claim relating to his dis- 
missal to Superintendent L. P. Hopkins within the pre- 
scribed 90-day period (R. 18,19). The said letter of January 
10, 1953 (R. 19) was accepted by appellee as a presentation 
of appellant’s grievance, as required by Article 58, Section 
(c) (R. 40). Appellant cannot avoid the fact that he thereby 
waived any excuse for not filing or further handling his 
alleged grievance claim. The fact that his claim was declined 
by Superintendent Hopkins on January 12, 1953, (R. 20) 
does not, of course, entitle appellant to brand the remaining 
steps of Article 5S either as “excused”, “useless” or “futile”. 
(Appellant’s brief, page 42-44). As he himself says at page 
43: “The most that can he said for use of the procedure is 
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that it would have given appellee, through its higher officials, 
the opportunity to correct any mistake made by the train- 
master.” As we have stated heretofore, this is one of the 
important purposes of Article 58 of the contract. At page 
44 appellant continues: “As it was, he was entirely justified 
in abandoning further the pursuit of a futile and useless 
appeal.” It would appear that without basis in fact appel- 
lant would insist upon the benefits of the collective bargain- 
ing agreement and at the same time disavow its obligations. 

Unless appellant relies upon Mr. Felter’s letter of Janu- 
ary 10, 1953, his claim would have been barred in the first 
instance by reason of his omission to comply with Article 58. 
It is significant that Mr. Felter’s said letter of January 10, 
1958, (R. 19-20) does not assert or refer to any alleged 
defect on the part of appellee in either notifying, mvesti- 
gating or otherwise handling the dismissal of appellant. No 
grievance was ever filed challenging the said action as being 
in any way inconsistent with the provisions of Article 57 
until June 22, 1954, when the instant complaint was filed. 
Clearly any such contention on the part of appellant cannot, 
consistent with the provisions in the agreement upon which 
he relies or with the doctrine of laches, be made more than 
a year and a half following the date of such dismissal. Nor 
can such a contention be considered as an excuse on behalf 
of appellant for his complete failure to bring it to the atten- 
tion of the specified officers of appellee in accordance with 
the administrative procedure set forth in Article 58. The 
agreement specifically provides that any such contention is 
deemed to have been abandoned. 

In most of the cases which have heen cited, the claim of 
alleged wrongful dismissal was coupled with a claim that 
the carrier had failed to accord a proper hearimg or investi- 
gation under the agreement. Such claims include “failure 
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to permit the employee to have a representative of his own 
choice” (Lawrey v. S. P. Co., supra) and “failure to give 
proper written notice or to confront the employee with the 
evidence against him” (Wallace v. S. P.Co., and Poe v. 8. P. 
Co., both supra, Transcontinental & Western Air v. Koppal, 
199 F.2d 117, 120-121, reversed and ordered dismissed in 
345 U.S. 653, and the case at bar). Recent cases which have 
considered this matter uniformly hold that since any right 
to a hearing or investigation arises solely out of the agree- 
ment (and not out of statute), the existing contract controls. 
taaler v. Thompson, (C.A. 8, 1951), 192 F.2d 831; Broady v. 
reas’ Central R. Co. (C.A. 7, 1951), 191 Fi2d 73, 76; 
evens wmClmcago Rul «dé PR. Co.(C.C.Aw8, 1949), 177-F.2d 
385, 391. The Court of Appeals in Butler v. Thompson said, 
at page 833: 

“The statute recognizes a distinction between pro- 
eeedings on the company level and those before the 
Adjustinent Board when there is in effeet a collective 
bargaining contract. In investigations, conferences or 
hearings by or before officers of the carrier an existing 
legal contract controls, whereas the procedure before 
the Board is controlled by the statute. In Brooks v. 
Ointeaco, RI & P.R. Co., 8 Cir., 177 F.2d 385) 391, this 
court after careful consideration said: ‘The Railway 
Labor Act does not empower the courts to enforce 
against railroads any prescribed procedure for investi- 
gating and discharging its employees, * * *.’” 


Obviously appellant, if he is to sustain a charge that the 
notice of investigation or the other investigation proceedure 
was insufficient and constituted a breach of contract by 
appellee, he must show that he has presented these ques- 
tions to lis superiors as required by Article 58. Since he 
admittedly has not done this, the claim “is deemed to have 
been abandoned”. 
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Appellant cites certain awards of the National Railroad 
Adjustment Board which are said to hold that where an 
employee has been disciplined without proper investigation 
he is relieved from comphance with the grievance procedure. 
No reference is made to the parties, the dates of the awards 
or the provisions of the contracts to which they refer. They 
clearly antedate the court decisions which we have cited 
hereinbefore. In its Decision No. 1499, dated March 21, 1955, 
Special Adjustment Board No. 18 (Train and Yard Service 
Panel), a board duly constituted under the terms of the 
Railway Labor Act to hear disputes on the property of 
appellee, affirmed the carrier’s action in dismissing an 
employee for heing absent without proper authority. A 
registered letter was addressed to the claimant at his last 
known address, which was returned with the notation 
“moved—left no address.” The investigation upon which 
the dismissal was predicated was held in the absence of the 
claimant. 

Appellant also cites New Orleans Public Belt R. Comn. v. 
Ward, 195 F.2d 829 (C.A. 5, 1952), as holding that the em- 
ployee involved must have been afforded an investigation in 
facts allegedly like those involved here. To the contrary, the 
Ward case held that Mrs. Ward had in fact appealed within 
the 30-day period specified in the supplemental agreement 
(page 831); and that in fact she had appealed to the man- 
agement within the two-day period prescribed in Section 
VI, Rule 1 (a), although the latter section was not applicable 
to her status as a laid-off (rather than dismissed) employee. 
It is self-evident that the question of exhaustion of adminis- 
trative remedies under the contract was not involved, 
although the court expressly recognizes that it would have 
been enforced. 
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inmiarier v. Southern Pac. Co..214 F.2d 918.(C.A. 9, 
1954) plaintiff failed to ask for the hearing provided in 
Section 25(a) of the applicable agreement, contending that 
it was not necessary prior to recourse to the courts. The 
Court of Appeals for the Ninth Cireuit affirmed the ruling 
of Judge Louis EF. Goodman granting summary judg- 
ment in favor of defendant. Appellant attempts to dis- 
tinguish the Barker case by saying that the agreement 
did not require a hearing before discharge. While a dis- 
charge under that agreement does occur before hearing, 
this point does not distinguish the case because under 
Rule 25 of the Dining Car Cooks and Waiters Agreement a 
timely request for a hearing in effect suspends the discharge 
and entitles the employee to a review by higher company 
officials. Appellant’s brief (at page 35) cites a portion of the 
appellate court’s opinion out of context. However, the infer- 
ence attempted to be drawn therefrom is not accurate. 
Reference to page 919 of the opinion will show that the 
court was considering the fact that the contract was termi- 
nable for any cause satisfactory to appellee. In light of this, 
the court declared that the “failure to give notice in ten days 
did not cut off or destroy any existing right of action * * *” 
Then the court pointed out the only possible limitations on 
the right of the company to dismiss, i.e., failure to give 
notice, accord a hearing upon timely request or arbitrary 
disposal of Barker’s claim, any of which would be considered 
a breach of contract on the part of the appellee. In respect 
to any such breach of contract the court said at page 919: 


“The conditions required to be performed by appellant 
before he could claim breach by the other party were 
not fulfilled. (Mmphasis supphed.) 
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“The exhaustion of the steps set out in the contract 
were a condition percedent to his cause of action.” 


Further the court said at page 920 that in the contract in- 
volved “* * * the request for a hearing has been made a con- 
dition percedent to the bringing of a law suit. Wallace v. 
Southern Pac. Co., 106 F. Supp. 742 * * *” Reference to the 
provisions of the agreement there under consideration 
(page 919) shows that the same language was used in that 
contract as in the case at bar. There the contractual condi- 
tion stated “otherwise the right to a hearing shall cease and 
the cause for action shall be deemed to have been aban- 
doned”. (Emphasis supplied.) In the case at bar the condi- 
tion reads: “If such notice of appeal in writing is not given 
the Superintendent within the required 90-day limit, the 
claim will be deemed to have been abandoned * * *” (Empha- 
sis supplied.) (R. 13) 

As noted above, the Court of Appeals cited Wallace v. 
Southern Pac. Co., supra, also decided by Judge Goodman, 
which involved the identical Article 5S(c) of the Trainmen’s 
Agreement with which we are here concerned. There judg- 
ment was rendered in favor of defendant in a ease on all 
fours with the instant case. Reference to the complaint in 
the Wallace ease discloses that he alleged (pages 4 and 5): 
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“That the aforesaid discharge of plaintiff by defend- 
ant was unjust and in contravention of the aforesaid 
written contract of defendant and The Brotherhood 
of Railroad Trainmen in that: 

“1, Plaintiff did not receive written notice of the 
formal investigation by defendant as to specifie charge, 
time and place, sufficiently in advance to afford him the 
opportunity to arrange representation and for the at- 
tendance of desired witnesses. 
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“2. Plaintiff was not confronted with the evidence 
against him as required by the contract of employment. 

“3. Plaintiff was not available for said investiga- 
tion on account of sickness and injury, and that defend- 
ant had knowledge of ‘said sickness and injury of 
plaintiff at the time it called said investigation.” 


In these respects the defendant was alleged to have violated 
Article 57 of the Trainmen’s Agreement. It was contended 
throughout the trial that defendant had breached the con- 
tract and the plaintiff was excused from presenting a griev- 
ance as provided in Article 58. The Court said (106 F. Supp. 
142, at page 75): 
“Plaintiff having failed to comply with such provisions 
is barred from asserting any such grievance, i.e., claim 
that he was discharged in violation of the terms of the 
collective bargaining agreement; and any and all rights 
or claims which he may have had as a result of such 
dismissal expired and ceased to exist when he failed 
to comply with such provisions. Plaintiff’s grievance 
was not presented within the time therein provided.” 


Neither the Wallace nor Willman cases, supra, can be distin- 
guished from the instant case in this rationale in the applica- 
tion and interpretation of this agreenient. 

In Transcontinental & Western Air v. Koppal, supra, the 
Supreme Court, reversing the decision of the Court of 
Appeals in 199 F.2d 117, held that in an action for wrongful 
discharge predicated upon a collective bargaining agree- 
ment, the employee must show compliance with the terms 
of that agreement. The court accordingly held that since 
the law of Missouri required an emplovee to exhaust the 
administrative remedies under his employment contract, 
in order to sustain his cause of action, and it appeared that 
he had failed to do so, the judgment of the District Court 
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dismissing his complaint must be affirmed. Specifically, the 
Court said (345 U.S., p. 662) : 

“x * * Here respondent [the employee] was emploved 
by a carrier subject to * * * the Railway Labor Act, 
and his emplovment contract contained many adminis- 
trative steps for his relief, all of which were consistent 
with that Act. Accordingly, while he was free to resort 
to the courts for relief, he was there required by the 
law of Missouri to show that he had exhausted the very 
administrative procedure contemplated by the Railway 
Labor Act. In the instant case, he was not able to do 
so and his complaint was properly dismissed.” 


In the Koppal case, as here, the emplovee claimed that he 
was dismissed “ ‘without a fair hearing’ as expressly pro- 
vided for in the agreement.” In the opinion of the Court of 
Appeals, 199 F.2d 117, 120-121, the following appears: 


“Evidence is contained in the record from which it 
properly could be found as a fact that no other notice 
was given plaintiff of the hearing except the oral state- 
ment of the manager, after his interview with the two 
employees, fixing the second day following for an airing 
of the matter; that the hearing was set for the man- 
ager’s office and no intention was expressed to have it 
held by some other officer—another officer being re- 
quired under the contract only in relation to a discharge 
proceeding; that no suggestion was made to plaintiff 
that his job might be in jeopardy or that it would be 
advisable for him to have any witnesses present who 
eould corroborate his story as to his illness; that the 
impression which plaintiff received from all the aircum- 
stances was simply that the session was to constitute a 
fuller airing of the situation, or, as he termed it, ‘a 
scare session;’ that he thus did not undertake to get the 
union or anyone else to represent him or to have wit- 
nesses present who, he claimed, could have substanti- 
ated the fact that he actually was ill and had not lied 
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about the reason for his absence; that, while a repre- 
sentative of the union appeared at the hearing, he did 
not attempt to confer with plaintiff or to advise him or 
intercede for him or to bring out his years of job 
service and previous record of satisfactory relation- 
ship; that the union representative’s only interest 
throughout the course of the hearing seemed to be in 
the problem of absenteeism as it related to union mem- 
bers—of which plaintiff was not one—and the union’s 
attempt to deal with it among its members; and that 
plaintiff had not realized, either before or through the 
hearing, that the matter of his discharge was being 
considered and thus was caught unawares when the 
hearing officer announced at the close of the hearing 
that he was persuaded from the evidence presented that 
plaintiff had been guilty of dishonest abuse of the sick- 
leave privileges and that he felt that plaintiff should 
be discharged.” 


The Court of Appeals reversed the action of the District 
Court in dismissing the complaint and taking away from the 
jury the questions of the adequacy of the hearing and cor- 
rectness of the discharge. The Supreme Court thereafter 
reversed the judgment of the Court of Appeals and affirmed 
the action taken by the District Court, saving at page 662 
(345 U.S. 662): 
“Accordingly, while he was free to resort to the courts 
for relief, he was there required by the law of Missouri 
to show that he had exhausted the very administrative 
procedure contemplated by the Railway Labor Act. In 
the instant case, he was not able to do so and his com- 
plaint was properly dismissed.” 


C. Summary judgment is the proper method of disposing of this 
case where fhere is ne genuine issue es to any material facts. 


As shown herein, the stipulated facts set forth in the 
Pre-Trial Order (R. 4-37) disclose that appellant filed a 
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grievance claim challenging his dismissal as being a breach 
of contract and thereafter failed to comply with the sueces- 
sive steps required of him by the agreement. 

This case is similar to Gifford v. Travelers Protective 
Ass’n., 153 F.2d 209 (C.A. 9, 1946), and Barker v. Southern 
Pac. Company, 214 F.2d 918 (C.A. 9, 1954), which affirmed 
summary judgments under Rule 56(¢) of the Federal Rules 
of Civil Procedure; also the Buberl, Lawrey, Poe, Barton 
and Candia cases, supra, all of which were decided on Mo- 
tions for Summary Judgment, and Transcontinental & 
Western Air v. Koppal, 345 U.S. 653 (1953), where the court 
affirmed the disnussal of the case for lack of justiciability in 
facts parallel to those at bar. 


CONCLUSION 


Article 58, Section (c), Item 3, of the collective bargaining 
contract upon which this action is predicated clearly places 
a condition upon the right of a discharged employee to make 
any further claim. 

Having ignored the expressed terms of the agreement, 
appellant cannot avoid the agreed consequences that any 
further claim thereunder is abandoned and extinguished. 

No genuine dispute exists as to any fact material to the 
disposition of this case. The judgment should be affirmed. 


Respectfully submitted, 


IXoernerR, Younc, McCorttocu & DEzENDORF, 
JoHN GorDON GEARIN, 
Burton Mason, 
W. A. GREGORY, 
Attorneys for Appellee. 


Dated at San Francisco, November 8, 1955. 


